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TED PUNCTION — An application 
‘under R. R. 4:62-2 for modi- 
fication of an injunction is 
- not a Substitute for an ap- 


peal. 


quent change. This procedure 

is not a substitute for an appeal 

nor a vehicle for a collateral 
ttack on the injunction. 
There is nothing here to show 























To merit modification of an/| the original judgment was un- 
injunction under R. R. 4:62-2, just and no valid reason has 
applicant must show a sub-| been advanced justifying a 
sequent change in circum-, Modification of it. 
stances or other facts which; Affirmed. 
make continued enforcement eo 
of the injunction inequitable Refuses To Review 
or oppressive and unjust. Religious Aspect of 
D from an opinion by Adoption Case 
eld, J., rendered March 
5. Supreme Court. Turco Washington—The United 
avdrocarbon. For appeliant—j;| States Supreme Court left 
Carpenter (Carpenter, standing a custody award by 
& Dwyer. attys.). For} which a two-year-old girl, whose 
t—Huyler E. Romond| parents were murdered, was 
Haney & kRomond.' placed in the care of a Presby- 
terian aunt instead of a Catholic 
nt. Hydrocarbon, . | grandmother. 
m an order refusing to In a brief order, the high 
final judgement re-| Court rejected the appeal of the 
it from obstructing a! grandmother, Mrs. Elizabeth A. 
way and ordering it to/K s, Who contended a Penn- 








post and gates which Sylvania court disregarded con- 















































rHE had erected. and from an) Stitutional rights when it al- 
er finding it guilty of civi];!owed the child to be brought 
m for failure to comp!v/ UP in a religion different from 
th s judgement. : that of her Catholic parents. 
dement was entered]. It was the second time this 
90. 1954. after a2 ful term that the Supreme Court 
and was based on a! 45 refused to consider the con- 
that plaintiff had an | Stitutionality of religious re- 
until 1960 in a certain| @uzements in State adoption 
c j ee ey 
i ge Rg i a In her appeal to the United 
‘ty. and that defendant | ©'@tes Supreme Court, Mrs. 
ructed the right of way| Kovacs Said “the parents of a 
ting posts with gates! ©Milc have the Tight to decide 
hen closed blocked the| *” religion that child shall 
way. One of the posts| be reared in and the child has 
i one foot into the right | ‘he Tight to the benefit of that 
The judgment enjoine udgment by its parents not 
from interfering \ eee We interference by the 
use of the right of at least without compel- 
ire 9 34 -amnve ng reasons ; 
ee tree The United States Supreme 
Defendant took no ap-/| COUrt recently rejected a chal- 
did not comply vith lenge to a Massachusetts law 
-ment and pursue providing that wh never pos- 
closine the cates after | 1D! children should nect be 
usiness hours. Plaintiff adopted by couples of another 
moved to hold de-| ‘@!igious faith. 
in contempt. Defend- arent 
tered with a motion to Per nnsylvania Unciogs 
the judgment. On June Courts 
endant’s motion S wisest 
no disposition of the Pennsylvania evidentiy has 
oO being made.j;! sme solution for jammed 
t continued its practice | Cc calen idar S, cording to 
g yon gates ‘ae did| The Unite States Law Week 
ove the obstruction |In 1952 vise State legisiature 
in October, < yassed the small-claims com- 
hold defendant sory-arbitration stat This 
I and defendant agai 1S clear the dockets of the 
ing éd for modification of 1 f of automobile accident 
m After hearing, de- ses. most of which involved 
notion was again de- serious persone niuries 
‘GS defendant was ad- J had been clogzed t 
yNs din contempt and directed le p where rial cou e 
: e the gates and the Ke alter long Gdeiay 
<¢ post within 60 days Th statute authcrize he 
— appealed. ris to prov ide by rule that 
— ant argues the li cases psceabie ‘laims of 
goes too far and $10 les: yuld first be 
ler R. R. 4:62-2 Submitted for aroltration 4 
relief from an order board of three members o } 
nt may be given where! Bar. Either party can appe< 
longer equitable that,from the board’s award < 
n cr order should have; obtain a complete court trial. 
ective application”, or for; But the appealing party must 
ther reason justifying re- | rei r the county for the 
the operation of the, a! ‘ fees. These fees art 
227 or order.” not taxable as costs. 
Y Held: Defendant was fully By removing the smaller 
Fate of the right of way agree-| claims from the list their im- 
and has failed to show ermecipe mr apaeyrh has been 
bsequent change in the| effected. This has hastened trial 
e's or interests which would the larger actions. The Penn- 
























£ continued enforcement of; sylvania Supreme Court reveals 
Njunction inequitable or t administration of the law 
Ssive and unjust. 2s proved eminently success- 
‘ Tule 4:62-2 is fashioned in all respects.” Since the 
eral Civil Rule 60 and; act was passed only about 9° 
continuance of former, of the arbitrators’ awards have 
practice. Under the Fed- appealed. 
le it has been held the’ The option of trying the case 
100 not on such a motion in court saves the statute from 
1 injunction in the ab-_| violating the cons titut ional 
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irantee of a trial. 


jury 





a showing of subse- 
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To All Lawyers 

In the past thr ee weeks we 
have presented in our lead 
columns the views of four 
members of the bar on the 
Pros and Cons of the proposed 
Lawyers Indemnity Fund 
with the invitation to all 
lawyers to use * Voice of 
the Bar columns to present 
their opinions the pro- 
posal. Though proposal 
affects every wyer, the 
hoped for response and dis- 
cussion did not materialize. 
The position of the bar in 
general and th isons for 
the lack of response remain 
unknown. 

Accordingly, e are con- 
ducting a poll which may 
answer some of the questions 
raised by } apparent 
apathy of the bar and to 
ascertain the t of the 
bar in general. 

Mail your vote, postcard 
or letter, addresse to New 
New Jersey Law Journal, 24 
Edison Pl., Newark 2, N. J. 
indicating one of follow- 
ing: 

hE. F any in of the 
proposal. 

2. I am opposed to the 
proposal. 

3. I am not sufficiently in- 
formed to vote on the pro- 
posal. 

4. If other, ple: tate. 

A substantia rote may 
have real bearing on the 
action taken on the proposal 
at the State Bar Annual 
Meeting this coming month. 





Hoover Commission Makes 52 Recommendations 
On Legal Services and Administrative Law 


Would Create New Administra- 
tive Court And Legal 
Career Service 


Washineton—The Commission 


i 





of opinion but all of which were 

almost unanimously adopted. 
The Commission’s recommen- 

dations embrace a broad plan 


to separate administrative and 
on Organization of the Executive judicial functions in Federal 
| Branch of the Government (the agencies and thus give the 


Hoover Commission) on Tuesday pyplic greater protection against 


| presented a report to the Con- abuses of power and arbitrary 
|gress on Legal Services and bureaucratic action 
r nited States Se 
[pond wd pen 46 di- The new Administrative Court 
‘vided into three chapters: I of the United States, which the 
| Legal Services, II Representation Commission proposes, would 


have three sections dealing with 


| Before Agencies. and III Legal ra as 
the adjudicative phases of tax, 


| Procedure. It contains 52 specific 





| recommendations, most of which —_ — — ee 
ihad some dissent or difference eal further step | toward. taking 
from other administrative regu- 
is cee latory agencies the power to 

Superior Court and be arbiters of their own deci- 











Right To Force Testimony | 


By Giving Immunity 











Upheld 

The right of a court to force 
a witness to testify inst his | 
will in espionage uses by 
granting immunity} prose- 
cution was upheld inani- 
mous decision of e United | 
States Court of Appe: in New} 
York. 

The ruling was ma e on an 
appeal by William Ludwig Ull- 
man, 47, who had been free on 
$5,000 bail after b sentenced 
to six months in for con- 
tempt of court 

Ullman had refused to testify 
before a grand jury pierce 
ing a World War II espionage 
ring. 

Ullman was sentenced under 
a law passed by Congress in 
1954. The law stipulated that a 
witness in an espionage investi- | 
gation may be forced to testifv 
ov granting him mu from 

ysecution. The iterpretation 
circumvents the privilege of the 
fifth amendment against self- 
incrimination 

Ullman’s attorney had con- 
tended that the lower court did 
not have the right grant such 
immunity. 

Announcement 

The Essex ‘Coun ur Bar Ass'n | 

Committee on Pract e 














and Pro- | 
| 


| 

County Court Fees — oe gt — rot 
| gress study the feasibility o 
| Changed transferring to existing courts 
The fee for filing suit in the of general jurisdiction certain 
'Law Division of the Superior judicial functions of these 
| Court and of the County Courts 22encles such as the imposition. 
has been changed by ‘Chapter remission or compromise of 
6 of the Laws of 1955 which Money _ penalties, awarding of 
became effective April 5, 1955. VORRNAES: ae damages, and 
'On filing the first paper in any issuance of injunctive orders, 
| action or proceeding in the Law wherever this can be accom- 
Division of either court here- plished “without harm to the 
after, the plaintiff is to pay a "eSulatory process. 

filing fee of $25.00. This fee will The Commission’s proposals 
cover all fees payable in the also are designed to clarify and 
action down to and including define authority, resolve existing 
entry of final judgment, taxa- juriscictional conflicts, eliminate 
tion of costs, copy of costs and unnecessary delays in procedures 
the issuance and recording of and decisions, and in general to 
one final process, except such develop a more orderly system 
as may otherwise be provided Of handling legal matters in 
|for by law or by the rules of Government 

icourt. The fee for the filing of The Commission calls for a re- 


the first paper by any person 
| other than the plaintiff, in the 


work of the 
of Justice to sepa- 


organization of the 
Department 


| cause, continues to be $5.00. rate its legal administrative 
The previous optional ar- duties from its litigation func- 
| rangement of paying $10.00 for tions, with an Assistant Deputy 


| the first paper filed and addi- Attorney General in charge of 
ltional fees on the entry of each division 

| judgment, taxing of costs and The recommendations also 
| issuance of execution, or of provide for clear recognition of 
paying $20 with the first paper the Department of Justice as 


office of the Gov- 
empowered to conduct 


the chief law 
ernment, 


ito include entry of judgment, 
taxing of costs and issuance of 





; execution, has been terminated. all litigation before the courts for 
—_ ——— the Government and its execu- 
Freeman Answers tive branches, except where 
Newark News Editorial Congress deems it essential to 
—_—__—_— authorize other procedure. The 
Explains Position of State Bar Commission expresses the hope 
On Bills To Permit Transfer that departures from the sug- 
Of Causes gested routine will be held to a 
Forster W. Freeman, President en 
of the State Bar Ass’n has sent Other Recommendations 
the following letter to the Other major recommendations 
Newark Evening News in reply of the Hoover Commission af- 
to an editorial in the News of fecting the work of more than 
Sunday, April 3: 50 agencies employing legal 
“As President of the New help include: 
Jersey State Bar Association I Development of a_ separate 
was shocked and astonished to lezal career service for civilian 
read your editorial of Sunday, attorneys in Government, with 
April 3rd. entitled “Justice De- a wage classification system de- 
| layed”. Knowing your reputa- signed to help recruit and hold 
tion for fairness, I trust that outstanding talent in this pro- 
you will give this letter the same _ fession 
publicity that your editorial re- Establishment of an Office of 
ceived. Legal Services and Procedure in 
| “The General Council of this the Department of Justice to 
Bar Association by a divided Administer the legal career 
vote at its meeting on March serice and to improve adminis- 
30th expressed its opposition to trative practices. 
Senate Bills S1, 3, 4 and 5. This Vesting of professional au- 
action was taken after a thority over the entire legal 
; thorough discussion in which force and all legal] services with- 
the Officers, Directors and the in the Department of Defense 


cedure in the Probate ' Courts | 
announces that commencing 
with the April mee it will 

nduct a discussion period pre- 
ceding each regular monthly 
meeting of the 1 from 5:30 
to 6:30 P. M.. on important cases 
and events in the field of trust. 
estate and related law. The 
matters discussed be of 
general interest, with members 
present invited to participate. 
Harrison F. Durand will lead the 


April 18th discussion 
mittee will endeavo 
successive programs 


The Com- 
r to project 
of practical 





benefit to the Bar 


members of the Council parti- and its constituent military es- 


cipated. I feel that if you had tablishments in a General 
heard the discussion as I did. Counsel who would retain the 
you would certainly not have present rank of Assistant Secre- 


concluded, ‘The Bar’s objections 
might be more persuasive if they 


tary of Defense. 
Integration in most instances 


were not so obviously tinged by of the legal staff of each de- 
self-interest.’ 4 partment, agency or regulatory 
“The State Bar Association had body under an Assistant Secre- 


not been consulted prior to the 
introduction of the bills in the 
legislature although the Bar is 


3) 


tary for Legal Affairs or a Gen- 
eral Counsel. 
Establishment of a Judge Ad- 


“(Continued on pag 


col. 4) 


c 


(Continued on page 5, col. ), 
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BUILDING CONTRACTS— Pro- 
vision in contract that en- 
gineer shall make final deci- 
sion as to meaning of speci- 
fications, amount and fitness 
of contractors work and all 
questions relative to perform- 
ance is binding on the parties 


and decisions made by en-| 


gineer thereunder are disposi- 
tive in absence of fraud by 
the engineer. 

—Fraud by engineer in making 
decisions under a construction 
contract giving him final de- 


cisional power includes arbi- | 
trary action and gross mis-| 


takes as well as. ordinary 


fraud. 


| 


| 


—Where contract provides en- | 


gineer shall have power to 
construe the contract his in- 
terpretation is binding in the 
absence of fraud or arbitrary 
action if the contract is am- 
biguous but if it is clear he 
cannot construe it contrary to 
the fixed meaning its. lang- 
uage has in law or in trade 
usage. 

Digested from an opinion by 
Francis, J. A. D. rendered March 
24, 1955. Appellate Division. 
Terminal v. Bergen. For plain- 
tiff—Aaron Heiler (Heller & 
Laiks, attys.). For defendant— 
Walter Jones. 

Defendant appealed and plain- 
tiff cross appealed from a judg- 
ment based on a_= contract 
whereby plaintiff agreed to do 





“fatest rate 
. per annym 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Gorage 
Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. 

40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 

Philip Klein, President 
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certain construction work for 
defendant in accordance with 
certain specifications prepared 
by Bogert-Childs Engineering 
Associates, referred to as the 
engineer. 

The contract provides that 
the engineer—‘shall make all 
necessary explanations as to the 
meaning and intent of the speci- 
fications and drawings... shall 
determine in all cases’ the 
amount, quantity, acceptability 
and fitness of the several kinds 
of work and materials .. . shall 
determine all questions in rela- 
tion to said work and the con- 
struction thereof and shall de- 
cide in all cases every question 
which may arise relative to the 
fulfillment of this contract 
His estimates and decision shall 
be final and conclusive upon 
the contractor and in case 
any question shall arise between 
the parties hereto, touching this 
contract, such estimates and de- 
cision shali be a condition pre- 
cedent to the right of the con- 


| tractor to receive any money 


under this contract .. 
During the progress of the 
work disputes arose between 


plaintiff and the engineer and! 


between plaintiff and Lincoln as- 
signed by the engineer as resi- 
dent engineer on the project 
These disputes form the basis of 
this suit. They involve claims for 
money allegedly due for work 


done under the contract, claims | 


for alleged extra work ordered 
by Lincoln and similar claims 
based on alleged improper de- 
terminations by the engineer. 
The complaint alleges fraud by 
the engineer, among. other 
things. 

Held: By the clause in the 
contract above recited the parties 
conferred on the engineer au- 
thority to make final and con- 


| clusive decisions with respect to 
|; the meaning and intent of the 
| specifications and drawings, the 
| amount and fitness of plaintiff's 


| struction of the contract. 
a stipulation is a common one}; 


| performance, and all questions 


and con- 
Such 


relative to the work 


in modern construction contracts 
and decisions made thereunder 
by the person named have long 
been regarded as disposi- 
tive of disputes between the 
parties in the absence of clear 
proof of fraud on the part of 
such person. Fraud in this con- 
nection has a broader connota- 
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'tidbn than is ordinarily implied. 
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Senate Leaders To Address Rutgers Alumni 




















































In addition to its ordinary sig- | 
nificance, in construction con-| New Jersey State Senate Ma- Alumni Association to H. Edy:,,Rgear 
tracts it includes’ arbitrary! jority Leader Wayne Dumont, Jr. Toner at 33 Washington St: abs 
action and gross mistake. But | and Minority Leader Bernard W. Newark. tra 
where such ground is not es- | Vogel will be principal speakers : a ae mil 
tablished, failure to obtain the|at the annual Rutgers School Essex Bar Contribute; § not 
engineers certificate or a favor-|of Law Alumni Association din- $325 To Unauthorize¢ sea 
able decision from him precludes | ner to be held at 6:30 p.m. next Practice Fund Cnt 
recovery. |Wednesday (April 20) at the seal 
There appears to be a con-| Military Park Hotel in Newark. Milton T. Lasher, Chairmar if t 
flict among the authorities as} Hudson County District Court state Bar Committee on vp OF 
to whether a provision giving|Judze Furman W. Reeves, aSsoO- Unlawful Practice of ths cire 
authority to the engineer to/|ciation president, announced has announced that he +. ™? 
construe language employed in today that the Senate leaders received $325 from the fF. t! 
the contract is legally valid and, will discuss a topic of current County Bar Association a; je ™?! 
binding on the parties in event interest at the dinner portion Of contribution toward the not 
of a dispute. The precise prob-!|the meeting following a 5 p.m. Bar committee’s fund for -(eP? 
lem does not appear to have; membership meeting at which yestigatory and preventive y--—me Se" 
been considered in New Jersey.|next year’s officers will be jn the field of unauth reco 
The rule in our state should be | elected. practice of the law. The fur; the 
that in the absence of fraud} Tickets for the N. J. State being created by the contri: [ME A! 
or arbitrary action, his inter-| University law school alumni tion by County Bar Associ ~ fe POL 
pretation should be considered|dinner may be secured by of 25c per every paid fore’ 
final in any case where the’! sending a $3.50 check made pay- of the respective count agen 
meaning of the ianguage is able to the Rutgers Law School ciations. mak 
ambiguous. However, where the: —— —- a + meme - eT 
language is clear, the engineer | was proof that no provision had to indemnify an _  indemr={% men 
cannot, even if acting in good; been made in laying the Side- against losses resulting fre FARC 
faith, construe it contrary to its; walk to take care of the effect own negligence in the rll DEN! 
unmistakable connotation or;on the sidewalk of natural set- of an unequivocal expressi illege 
contrary to any fixed meaning} tling and vibration from the such intention. The lease admi 
| that the language has in the law | subway. contemplated indemnity a and 
or in trade usage. In construing; Held: Plaintiff's claim against claims arising out of the | supp! 
language the engineer must act! the City was based on active conduct or management BS ac 
judicially and not arbitrarily. | wrongdoing or creation of a premises. The agreement dx i 
and remanded for/nuisance. The obstruction or not save the City harmless fre 


j Reversed 
| new trial on the claims indicated 
in the opinicn. 


|'NEGLIGENCE — MUNICIPAL | 


| LAW—Negligence in the lay-| 


| Of which a cuncrete slab rises | 
causing a tripping hazard con- | 
stitutes creation o1 2 nuisance} 
by positive misfeasance 
| which a municipality is liable. 
NEGLIGENCE LANDLORD 

AND TENANT — Lessee’s un- 








discharge 


creating 


sidewalk does not 
owner’s liability for 
a nuisance therein. 
—A lessee is liable for the con- 
tinuance, adoption or main-| 
tenance of a nuisance though | 
it was created by the owner. | 
—An indemnity agreement will | 
| not be construed to indemnify | 
| the indemnitee against losses | 





resulting from his own negli- | 
gence in the absence of an} 


intention. 


igested from an opinion by 
Freund, J. A. D. rendered March 
30, 1955. Appellate Div. Longi 
v. Raymond-Commerce and New- 
ark. For plaintiffs—Harry Cohn. 
For the City—Thomas M. Kane. 
For Raymond-Commerce—Victor ! 
C. Hansen. 
Plaintiff, Mary Longi, a pedes- | 
trian on Raymond Blvd. in New- | 
ark, tripped and fell over a 
raised concrete slab in the side- | 
walk abutting the Raymond- 
Commerce Bldg. She sued the 
City of Newark as owner of the 
{land and the Raymond-Com- 
'merce Corp. as lessee. The court j 
'oranted the lessee’s motion for} 
| judgment and the jury re- 
turned a verdict for plaintiffs 
‘against the City. The City had 
filed a cross claim against the 
| lessee alleging the lessee by the 
lease agreed to make repairs to 
| the sidewalk and to indemnify 
ithe City for claims arising out 
of lesee’s conduct or man- 
agement of the demised pre- 
mises. The court also granted 
the lessee’s motion for judgment 
on the cross claim. The City 
appeals both judgments against 
it and plaintiff appeals from 
!the judgment for the lessee. 
The lessee leased the property 
in 1928. In 1832. City, in 
connection with the construc- 
tion of a subway under Ray- 
mond Blvd., tore up the sidewalk 
and thereafter laid a new side- 
walk. Plaintiff's injuries were 
sustained in 1951. The lessee 
had in the interval chipped the 
edge of the raised slab so as to 
minimize the tripping hazard. 
Plaintiffs adduced testimony 
' that the new sidewalk had been 





the 


the 
ne 


so improperly constructed that | 
section became depressed | 


one 
causing a tripping hazard. There 


| ing of a sidewalk as a result | 


unequivocal expression of such |' 


dangerous condition of a public 
highway constitutes a nuisance, 
and the liability of a munici- 
pality for the creation thereof 
by its own positive misfeasance 
is now firmly settled. There was 
no error in submitting the case 
against the City to the jury. 


The fact that under the lease, 


for! the lessee was obligated to re- 


pair the sidewalk does not dis- 
charge the owner from its duty 
to lawful users of the highway 


dertaking in lease to repair|to refrain from creating a nuis- 


ance or from active wrongdoing. 

Plaintiff’s claim against the 
lessee cannot be and is not based 
on the lease. It is based on the 


lessee’s common law duty as 
an occupier of land. A lessee is 
liable for the continuance, 


adoption or maintenance of a 
nuisance even though created by 


the owner. It was error on the 
evidence here to grant the 

|lessee’s motion for iudgment on 
aintiff’s claim. 


An owner who creates a nuis- 
ance on his own property can- 
not escape liability therefor by 
demising the premises. And this 
so though the nuisance be 
created after the premises were 
demised. His liability is not dis- 
charged though the lessee cove- 
nants to repair the defect. The 


is 


| . ° 1 
question therefore is whether, by 


emnity provisions in the 
involved, the lessee 


the ind 
lease here 


| agreed to indemnify the City for 


a nuisance created by it after 
the lease was made. That is a 
question of what the parties 
contemplated. A contract of in- 
demnity is to be strictly con- 
strued and is not to be construed 


claims arising through 
negligence. The dismissal of ++ 
cross claim was proper. 


judgmen 
Sustained their 
the 
far as they are concerne 
ever, 
under 
Act may be involved. The 
is therefore remanded for a n: 
trial 
against the lessee and the ju 
ments otherwise affirmed 





state that 
against the 
appeal 


Qn. 


aca 


Plaintiffs 


becomes 





of cont 
Tort 


a right 
the Joint 








on the cla 


plaintiff's 
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concise discussions and 
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sgARCH AND SEIZURE—In the 











absence of proof to the con- 
trary the court will not deter- 
mine that articles seized were 
not within the scope of the 
search warrant. 

_cnder New Jersey law a 
search Warrant may be issued 
if there is reasonable grounds 
for suspicion supported by 
circumstance from which it 
might reasonably be concluded 


that the law was being 
| siolated; probable cause is 
‘not required. 

property seized by unlawful 


search and seizure cannot be 
recovered on motion to quash 
the search warrant. 

FARCH AND SEIZURE — 
poLICE—Neither the Law En- 
forcement Council nor its 
qgents have the power to 
make a search and seizure 
or to engage in law enforce- 
ment. 

riRCH AND SEIZURE—EVI- 
DENCE—Evidence secured by 
illegal search and seizure is 
admissible if evidential per se 
and may not be_ ordered 
suppressd. 
Digested from an opinion by 
! J. C. C. rendered April 
1955. Essex County Court. In 
Search Warrant for 301-317 
inton Ave. For petitioners— 
eorge B. Sommer and Saul C 
For N. J. Enforce- 
incil—Charles J. Tyne 
L. McKenna on tl 

















a motion to quash a 
arrant, for return of 
perty seized and for a 
against use of the pro- 
any criminal proceed- 


titioners contend that 
erty seized is not that 
the warrant, that 


no probable cause 
h in the affidavit to 
‘issuance of the warrant, 
t it was illegally ex- 
The warrant directed 
for and seizure of all 
araphernalia and items 
i to be used for any 
irpose. The items seized 
«not such as pertain to 
‘ery per se. But they could 
vidential of the conduct of 
tery and there is no proof 
the contrary. Petitioners pre- 
tino proof of the nature or 
of the items seized. In the 
ence thereof the court de- 
nes to determine as a fact 
3 property seized is not 
the scope of that de- 
med in the search warrant. 
ne affidavit on which the 
t issued does not contain 
‘3 0n which the court could 
a finding that the law was 
being violated. But, it 
ose reasonable grou 
icion and belief that 
was being violated. The 
is that a search 
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rule 





warrant may 
the issuing 


not issue unless 
officer finds pro- 


bable cause therefor from the} 


facts or circumstances presented 
to him under oath or affirma- 
tion. Our State does not how- 
ever, follow this rule. The es- 
tablished rule in New Jersey is 
that to justify issuance of a 
valid search warrant there must 
be reasonable grounds for sus- 
picion supported by circum- 
stances from which it 
reasonably be concluded 
the law was being violated in 
he premises in question. The 
affidavit here established such 
ir istances and was there- 
“e sufficient to justify issuance 
the warrant. 


The warrant was directed to 
the “sheriff, or any duly author- 
ized law enforcing officer’. It 
was purportedly executed by one 
Beegle who had made the affi- 
davit on which it was based and 
who was a member of the State 
Police but had been assigned to 
the New Jersey Law Enforce- 
ment Council. Beegle performed 
all his duties under the direction 
of the Law Enforcement Council 
since In 1953 the Law En- 
forcement Council was separa- 
ed from the Department of 
Law and Public Safety and was 
made an independent agency 
with funds of its own. It has 
been paying Beegle’s salary and 
expenses since 1953. At the time 
he executed the warrant Beegle 
as an agent of the 
Law Enforcement Council and 
not as a State trooper. The Law 
Enforcement Council being a 
creature of the Legislature it 
is only those powers conferred 
upon it by the Legislature and 
n power conferred on 
to make searches 
and seizures or to engage in 
police or law enforcing acti- 
vities. As an agent of the Coun- 


that 





1952. 


Was 
Was 


acting 





here is 





the 


Council 








cil, Beegle, when he executed 
the warrant, had no statutory 
or common law police power. 


was therefore not one of the 
! to whom the warrant 
vas directed and consequently 
it was not lawfully executed. 


"sons 


was un- 
law! tha 
does not mean petitioners may 


Though the seizure 


1 for the reason stated 





this motion secure return 

their property or are entitled 
to restrain use thereof as evi- 
dence in a subsequent criminal 
proceeding. It has been uni- 
formly held in this State that 
the court has no jurisdiction 


motion to order the return of 
property seized by unlawful 
rch and seizure. If such 
exists, it must. be 
in an appropriate 
and not as part of a 
to quash the search 
And it is also well 
tablished that articles which 
ire evidential per se are admis- 
evidence though ob- 
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remedy 

irsued 
action S$ 
motion 
varrant. eS- 
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| to find without resort 








Pee : : 
tained by illegal or improper | 
search and seizure. The Federal | 

reception into} 


rule forbidding 


|}evidence of the fruits of an 
New Jersey. The application to 
return the articles and suppress 


the evidence is denied. 


2 ee ree 
| INSURANCE—In action to re- 
| eover for damages under ex- 
tended coverage endorsement, 
burden is on insured to es- 
tablish by a fair preponder- 
ance of the evidence that the 
damages were from a cause 
within the coverage and were 
not encompassed by the ex- 
clusions in the policy. 
—Where, in action for recovery 
under an extended coverage 
endorsement, proofs are such 
that it might equally be con- 
cluded damage was caused by 
non covered as well as covered 


hazard, there can be no re- 
covery. 

—Failure to comply with policy 
requirements as to proof of 


loss bars recovery on extended 

coverage endorsement. 

Digested from an opinion by 
Conford, J. A. D. rendered March 
30, 1955. Appellate Div. Brindley 
v. Firemen’s. For ppellants— 
Samuel Backer. For respondents 


—Louis B. Levine 

Defendants appe from a 
judgment in favor of plaintiff | 
entered in the District Court 
on an “extended coverage en- 
dorsement” in a insurance 
policy issued defendants. 

Plaintiffs own beachfront 
home. They claim istained 
damages in a severe wind and 
rain storm on Nov. 6, 1953, which 
are allegedly covered by the 
policies in suit. The damages 
included shingles blown from 
the roof and side television 
antenna torn down, linoleum on 
the floors damaged by water, a 
storm door missing and sand 
piled against fhe rear of the 
building requiring removal 
and causing such aling of the 
exterior paint as to necessitate 
repainting. Defendants assert 
the losses were not proven to re 
within the policy yverage and 
that the requirements as to 
proof of loss were 1 complied 
with. 

It appeared that the storm 
on Nov. 6 produced a “very high 
tide’, that some bungalows were 
washed out to sea and that the 
boardwalk was down. There were 
no eye witnesses to the damage 
to plaintiff’s bungalow. Plain- 
tiff testified to his observations 
on the following day and others 


Defendants 
There was 


to later observations 
offered no testimony 





no testimony of any holes in 
the roof or walls 

The policy endorsement ex- 
tends coverage to ‘direct loss by 
windstorm” and ides it 
shall not include loss caused 
by ‘waves, tidal waves, high 
water or overflov whether 
driven by wind or not” nor for 
loss caused by “water, rain : 
whether driven by wind or not, 
unless the building shall first 
sustain an actual damage to 


roof or walls by the 


; direct force 
of wind or hail, and 


then shall 


be liable for the loss to the 
interior as may be caused 
by water, rain, sand . en- 
tering the building through 
openings in the roof or walls 


made by direct action 
or hail.” 

Held: Policy provi 
as here involved have 
to require that 
tablish that a 


of wind 


ions such 
been held 
insured es- 
given loss was 
due to the direct effect of wind 
and not the action of water, 
directly or indirectly, whether or 
not wind driven, solely 
where interior loss ensues from 
water which gains entry through 
an opening in roof or lls made 
by direct action of wind. Such 
a policy does not obviate the 
possibility that a given storm 


the 


Liic 


sywerent 
except 


wa 


may produce both covered and 
In such 
must be 
such as to enable the fact finder | 
to sheer 


non-covered damage. 
case Dlaintiff’s proof 


illegal search is not followed in | 
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London Professor To Speak At Harvard Dinner 





Gower And Brennan Guest 
Speakers 

The seventh annual dinner of 
| the Harvard Law School Asso- 
jciation of New Jersey will be 
|held next Month on Wednesday 
}evening, May 25th at the new 
| quarters of 
| Club in Newark. 

The Association“will have as 
its guests of honor the justices 
of the Supreme Court of New 
Jersey and Professor Laurence 
C. B. Gower of London. The 
principal speakers of the even- 
ing will be Professor Gower and 
Mr. Justice William J. Brennan, 
Jr. 

Professor Gower is Sir Ernest 
Cassel Professor of Commercial 
Law at the London School of 
Economics and Political Science: 
of the University of London and 
currently Visiting Professor 


1S 











loss ascribable to the hazard 
assumed by the carrier. It is the 
assured’s burden to show by a 
fair preponderance of the evi- 
dence that the damages were 
within the coverage and not en- 
compassed by the exclusions in 
the policy. 

On the evidence here there 
was nothing to support or 
negate the hypothesis that the 
ocean swept through this build- 
ing. There was no basis for a 
conclusion that the water in 
the building came through any 
opening in the walls or roof 
caused by direct action of wind. 
The damage was for the most 
part ascribable on the proofs 
as fairly to excluded as in- 
cluded hazards. Therefore, with 
the exception of the shingles 
and antenna, there was no case 
for the trier of the facts to deal 
with. There was no basis for 
inferring the entire building was 
engulfed in tidal waters, and 
therefore it could be found the 
shingles and antenna were 
blown off by the wind. However. 
there was no proof of loss sub- 
mitted by plaintiff to defendants 
as required by the policies as 
a condition precedent to suit 
thereon. The provisions of R. S. 
17:36-6 excusing failure to pro- 
vide proof of loss apply only to 
loss by fire. Plaintiff’s failure 
to furnish such proof of loss 
bars this suit. 


the Down Town)! 


of Law at Harvard where he is 
giving a course in Corporation 
Law and a seminar in the 
Problems of Management-Share- 
holder Relationship. A disting- 
uished speaker, Professor Gower 
is not only an authority on 
Corporate Law, in which field 
he has written extensively, but 
is also the author of numerous 
law review articles. Of particular 


interest is a study which he 
made on “Legal Training in 
England”, which provides the 


basis for making an interesting 
comparison of the law training 
methods followed in England 
and this country. He is not only 
a teacher of law but has been 
active in the practice of law as 
a solicitor of the Supreme Court 
of London. 
The annual be 


dinner will 


| attended by the local alumni of 


Harvard Law School who will 
invite as their personal guests 
friends who are members of the 
bench or bar. 





Announcement 


Bernard D. Karasic is now 
engaged in the general practice 
of law with offices at 715 Matti- 
son Avenue, Asbury Park. 
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A safe deposit box does not know when bonds 
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interest or principal is past due. 

For large and small owners of securities or others 
responsible for investments of organizations a 
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A New Formula For Pleading The Fifth ecinneniniek | 


Every profession has a tendeney to develop its own manner- 
isms and jargon, frequently to the mystification of the layman. 

“T refuse to answer because it may tend to incriminate me.” 
This is a stock legal expression for pleading the privilege under 
the Fifth Amendment. In dealing with the civil rights of clients, 
lawyers are naturally conservative and fear to depart from a safe 
and tried formula, which has been approved by the Courts, lest 
the plea be held insufficient in law. 

Since this formula merely serves the functional purpose otf 
invoking the privilege against incrimination, its assertion, without 
more, will not be treated as evidence of guilt in a court of law. To 
hold otherwise would, in effect, destroy the privilege, which, it 
should be added, was designed primarily to protect the innocent. 

Some ‘laymen—-including educated men who should know 
better—indiscriminately seize upon every refusal of witnesses to 
testify “because it may tend to incriminate,” as an admission of 
guilt or an attempt to conceal complicity in crime. That this 
assumption is not necessarily warranted in all cases, has been 
convincingly demonstrated by Dean Griswold of the Harvard Law 
School in a series of addresses dealing with the Fifth Amendment. 


Some recent abuses of investigating committees are largely re- 
sponsible for the layman’s mistaken notions on the subject. 
But, it is this layman’s psychology which is _ frequently 
cxploited by inquisitors who call witnesses to testify in 
public, knowing full well or expecting that they will assert the 
privilege and thus be convicted and disgraced in the public mind. 


And it is the same layman’s psychology which, in a large measure, 
is responsible for recent attacks on the Fifth Amendment. 

However, a sense of candor requires us to admit that the 
layman's assumptions are not altogether palpably wrong. A great 
scholar, Professor Wigmore, admits that “as a mere matter of 
logic’, an inference of guilt is not only “possible” but “in- 
herent” in a conventional plea of the privilege against incrimina- 
tion. He concludes, however, that “both principle and expediency” 
are involved in this issue, and that the plea must be respected 
lest the privilege be rendered nugatory (8 Wigmore on Evidence, 
3rd Ed., Sec. 2272). 

We agree with Dean Griswold that the Fifth Amendment 

“is one of the great landmarks in man’s struggle to make himself 
civilized,” and that it is “closely linked historically with the aboli- 
tion of torture” What then can be done to help correct the 
layman's reaction to the problem? 
The Fifth Amendment deals with substantive rights. It does 
prescribe any technical forms or rituals for invoking its 
There is no sanctity or magic in the abracadabra of 
“T refuse to answer because it may tend to incriminate 
have invented this formula and the Courts can 
social ends require it. We have gone a long way from 
rules of common law pleading when the absence 
phrase was fatal. 

In general, it may be stated that the constitutional privilege 
against incrimination, arises in two types of questions. The first 
> is exemplified by the question to an erring bank teller, “Did 
il the bank’s m«¢ Now it is obvious from the form of 
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protection 
words, 

Courts 
an it if 
chanical 

technical 
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word 
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t an affirmative answer will incriminate the 
he question is objectionable on its face, no 

iswer i be required of the witness. And if some response 1s 
deemed necessary to invoke the privilege, should it not be suffi- 
ient for the witness to say, “Sir, your question is improper on its 
The second and more troublesome type of question is the one 

*~h appears innocent or innocuous on its face, but which may 
lave a creeping danger. How may the witness claim the privilege 
this ituat ion Wi thout inferring guilt in his plea? The following 
procedures suggest themselves: If the answer to any question 
directly calls for criminating evidence, the witness should be able 
to say, ‘Sir, your question is objectionable because you are seeking 
to involve me in a crime.” Or if any question is of the creeping 
danger type, the ‘itness” should be permitted to ask, “Sir, what 
are you trying to prov e through me “What oth er questions 
ao you propose to ask me?”: or “Are you accusing me a crime?” 


netr 
aidiic 


e the pro- 
ee posed 


he examiner may quickly demo 
of the question or line of 
that the purpose of the saeutiers is to 
the commission of a crime, directly or 
terally _ the witness should be relieved of any duty to answer. 
The suggested procedure finds analogy daily trial practice. 
Frequently when objection is made to a question or line of ques- 
tions. the court will ask the examiner to explain their purpose 
d in dicate their relevancy or materiality. The explanation may 
in an offer of proof for the purpose of invoking a ruling 
e propriety of the examination. 
may be argued that the adoption of 
guards will not change the layman’s hostil 
witnesses who stand on their constitutional 
claim the millenium for this remedy. 
accomplished by other means, particularly by 
citizens to appreciate the priceless heritage of 


A frank reply by 1 
priety or impropriety 
by him. If 
involve the witne in 
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e attitude towards 
rights. We do not 
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from the 
ployees of these charities. How- 
ever, with the advent of liability 


Editor, New Jersey Law Journal 
Relative to the published pro 





}and contra views on The Law- 
| yers Indemnity Fund Proposal insurance, the trend throughout 
as contained in your issue of the Country is toward the 
| April 7, 1955, it is my opinion 
|that Mr. Budd’s argument in to permit recoveries 
| favor of the proposal lacks charitable institutions have | 
| validity when examined in a liability insurance and the pay- 
| realistic light. ment of damage awards would 
| A major factor in Mr. Budd’s come from the insurance carrier 
| presentation is that the public’s and not the ‘dedicated funds’, 
|confidence in the integrity of Following a conference with 
'the Bar will remain unshaken Assemblyman Mintz, I wrote a 
| because a victimized client will letter to him, dated February 10, 
| have financial recourse to the 1955, expressing my views on 
Indemnity Fund. I do not be- the entire subject. 
jlieve that the delicate matter In that letter, I said: 
|of the reputation and integrity “There are two ways of ap- 
|of the legal profession is based proaching the situation; one, 
upon pure monetarv factors. by making the carrying of in- 
It is my firm view that, not- surance to cover negligence 
withstanding the existence of a and liability of employees, etc. 
|fund such as comtemplated by compulsory; another way 
the aforementioned proposal, would be to permit a suit to 
the defrauded client will never- be successfully maintained to 
theless harbor and vociferously judgment and collection there- 
express a considerable resent- of against a charitable insti- 
ment against the unethical tution where, by the appro- 
practitioner, and, if such a priate offer of proof, it is 
client be one of the too many established that there is in 
persons who are prone to con- existence liability insurance to 
demn the whole for the weak-| cover the award which would 
ness of any one small part, then be paid out of the in- 
against the profession in toto. surance funds and not those 
Very truly yours, of the institution.” 
William Furst Thereafter, during the week 
ne eee end of February 12, 1955, 
Editor, New Jersey Law Journal NACCA, at its Atlantic City 
On March 14, 1955, Assembly- Convention, adopted a _ resolu- 
man Hyman B. Mintz, Essex, tion in favor of legislation to 
County, introduced two Bills in correct the situation. 
the Assembly, A 420 and A 421. I have reviewed Assembly 
These Bills were introduced Bills 420 and 421 and it is my 
following an exchange of cor- considered judgment that the 


amendment proposed by A 421 
to the Act, concerning conval- 
escent homes, etc. (Section 30: 
11-1 of the Revised Statutes) to 
the effect that no license be 
granted by the State to insti- 
tutions such as hospitals, con- 
valescent homes, nursing homes, 
etc. unless said institutions: 
“Have made adequate pro- 
vision by appropriate insur- 
ance coverage or otherwise for 


respondence and a few confer- 
ences between Assemblyman 
Mintz and myself, and _ are 
designed to correct the horrible 
injustice which stems from the 
availability of the defense of 
non-liability which presently 
inures in favor of charitable in- 
stitutions. 

For the past few years I have 
been keenly interested in this 
subject and have closely watched 


the various decisions pertaining the payment of any damages 
thereto. for the death of or injury to 

Recently, in the case of Raffe- the person, or for the destruc- 
dezder et al v Raleigh-Fitkin tion or damage to the pro- 


Memorial Hospital, 33 N. J. Super perty, of persons occasioned by 


19, Judge Jayne, speaking for the negligence of its agents 
the Appeilate Division, reviewed or servants to the extent that 
the law governing these cases. such liability is imposed by 
In that opinion, Judge Jayne, law.” 


is sufficient. 

However, A 420, which is an 
Act designed to lift the exemp- 
tion from liability for damages 
for the death or injury of per- 
sons occasioned by the negli- 
gence of members of charitable 
institutions or organizations, in 
the form as introduced by As- 
semblyman Mintz, does not 
clearly relieve the situation. This 
Bill limits recovery of damages 
o not more than $10,000.00 as 
the result of any one accident. 

I have been in touch with 
Assemblyman Mintz to voice to 
him my objection to the word- 
ing of A 420. I pointed out to 
nim that there should be no 
limitation placed upon. the 
amount of recovery for damage 


citing Woods v Overlook Hospi- 
tal, 6 N. J. Super 47 (Super. Ct. 
App. Div. 1949), indicated that 
the Courts were sympathetic 
toward correcting the plight in 
which litigants, injured as the 
result of the negligence of em- 
ployees of these charitable in- 
stitutions, found themselves. 
Judge Jayne pointed out in the 
Raffedezder case, as did Judge 
Jacobs in the Woods case, that 
the Courts were powerless to act 
without remedial legislation. 
As you well know, the reason 
for the rule stems from the fact 
that it was against public policy 
in our State for many years to 
permit the use of dedicated or 
charitable funds to pay for 
damages for injuries resulting 





that the suggested procedures 


tional liberties. We think, however, 
direction, and for 


can help and are steps in the right 
reasons: they will remove from witnesses the compulsion to infer 
cuilt in asserting their privilege, and by the same token it will 
impose a responsibility upon public inquisitors not to ask improper 
questions. This shift in policy may, in e, develop a realization 
among such inquisitors that they too are guardians and protectors 
of the constitutional rights of the citizen. The development of such 
& morality will discourage the type of public perform 
| we have witnessed recently. 

| By what we have said, we do not intend to condone wr ng- 
doing. But we agree with Dean Griswold, that “if a man has 
done wrong, he should be punished. But the evidence against 
him should be produced and evaluated by a proper court in a 
fair trial. Neither torture nor an oath nor the threat of punish- 
ment such as imprisonment for conduct, should be used to compel 
him to provide the evidence to accuse or convict himself. If his 
crime is a serious one, careful and often laborious police work 
may be required to prove it by other evidence. Sometimes no 
other evidence can be found. But for about three centuries in 
the Anglo-American legal system, we have accepted the standard 
that even then we do not compel the accused to provide that 


evidence.” 
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abandonment of the rule so as | the Rutgers Law Review 
where the| distributed this week. 





Rutgers Law Review 
Contains Many Item; 
Of Interest 








Newark, N. J., April 7—cy.mm 
Justice Vanderbilt describe ’ 
: “ . ) 

record of state courts in 1933..." © 





“reasonably satisfactor 
in the spring is 


as 


;} an article 








Noting the increasing 
of litigation, however, the ¢; 
Justice recommended 
judicial manpower to help 
| stall further rises to the bac 
Sa cases now pending 
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Superior and County cour ts. 

Lawrence L. Lasser, Rutg: 
| professor and local practit 
writing on 





assessment of 
property in N. J. make 
point that, ‘“Complianc: 
the simple and reasonable : 
value’ standard not only 
provide uniformity and 
discrimination but will ; 
first time enable all of the ¢: 
zens of our state to under; 
and evaluate our tax law 
In a rare review article 
author with a non-legal] 
ground, Dr. Eugene 
Staff psychiatrist at the 
Diagnostic Center at Men! 
combines with John W. I 
Jr., a Rutgers law school 
to discuss the “Paranoid \ 
Partner: Counsellor’s 
Psychiatrist’s Problem 
Five case histories 
the difficulties lawyers 
psychiatrists face in 1 
cases involving mentally 
ordered partners. 
Illinois attorney Walt 
Hoffman, in an examinati 
“The Legitimate Functi 
a Congressional Investi 
proposes an Executive Or ( 
amendments to the Legislatiy 
Reorganization Act of 
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which would refer Congress 


requests for information 
partment heads and 

the procedure and powers 
investigating committees 

Among his suggestion: 
the requirement that te 
of criminal acts be held 
ecutive session and that 
vestigation ‘be conducted 
the purpose of exposing 
dividual or organization to p 
lic disfavor”. 

Three Rutgers law 
have written editorial 
the right of state app 
criminal cases, hearsay 
tions in the uniform 
evidence and treatment 
offenders in N. J. 




















other than the limitati 
it not exceed the am 
insurance coverage. 
However, Assemblyman 
does not share my views 
his plan to amend A 420 











to broaden the limitation to th 1€ 
of a $10, 000.00 recovery to 2 e 
one injured rather than $1 mn 
000.00 to all injured in one ihe 
dent. i 

I am sure that you ' Lehi 
that the present imn pEeuul 








favor of charitable 
where the payment of : 
for damages would n 
wise affect the charitable 











of the institution, a mo 
fair situation which 


is 





{immediate correction 


these | 


1ances which 


If you agree, may I 





you communicate with yo DE 
semblyman or Senator Superio 
voice your opinions to N 


This is a matter in 








members of the Bar 
interested. 
Very trul; I 
Abraham I [ 
Announcements 
Vincent T. Flanazan 








moved his office for t 
practice of law to 118 
Hillsdale, N. J. 

Marian V. Rooney is 
gage’ in the practice 
921 Bergen Avenue. 
as an associate of Ch 
Rooney. 
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/ Negligence Trial Tactics New York County Lawyers Ass'n Ethics Opinion Hoover Commission Report 
ublished In Insurance : ; ngage ‘ as 
ns . nsel Quart | QUESTION NO. 443 previous professional or person- (Continued from page 2) States, which the Commission 
ou erly Impr f . j LR SED TERE aa eS 33 : characterized as ‘the only 
ee ; proper for attorney to buy al relationships, for the purpose yocate’s Geheral Corps or De-) srintiy P axe 
judgments in his own name or Strictly executive tribunal” in 


(ACCN) — The Jan- 
issue of the Federa- 
yf Insurance Counse] Quar- 
yy contains an_ interesting 
,] Tactics Forum, relating to 
nduct of the trial 
‘e cases, consisting 
icles On: 

j—“Selection of a Jury and 
ell Statement,” by Emile 
‘Berman; 2—‘Direct Examina- 
yn,” by A. Harold Frost; 3- 
cross Examination,” by Raoul 
Magana; 4—‘Medical Proof,” 








ol 
of 








Isidore Halpern; and 5b- 


cymmation,” by Frederick M 





forum was presented at 
deration’s annual meeting 
Milwaukee last August. 

included in the issue are ar- 
s by James Dempsey, presi- 
of the federation on “De- 
Techniques”; by Fred A. 
vice president of Central 











é& Insurance Corp., on 
Years of Claims and 
n”’; and by Ben F. 


of Meridian, Miss., on 
Practice Practically 


-s Of this issue may be 
ed for $1.50 each by 
Robert T. Luce, secre- 
usurer, Federation of 
rance Counsel, 208 S. La- 
trafm ¢ St.. Chicago 4, Il 





ra 2-Day Tax Forum To 
“i Study Problems of 








-- @ «Corporations 
r tunities and pitfalls in 
ing, Operating and re- 


zing substantial corpora- 
under the 1954 Revenue 
be studied in a two- 
forum in New York City 
‘d by the New York 
ing Law Institute. The 
is scheduled for Friday 
irday, April 22 and 23 
Engineering Societies 
m, 29 West 39th Street 
hort talks and panel 
ssions, experienced tax law- 
l| analyze the new law 
ain its application to 
uS aspects of the cor- 
operations. The im- 
changes will be em- 




















te distributions, 
and liquidations will 
don Friday. Included 
tax problems in dis- 
sing cash and _ property, 
for capital gain or 
treatment in redemp- 
terminating the bus- 
ibsidiary corporations 
ems in organizing and 
1 Mecenizing corporations will 
‘udied on Saturday. 

+, rf Danel of lawyers who will 
af -: (e two-day program in- 
3M former government tax 
méys and representatives of 

“< law firms engaged in 
=stTation and program de- 
may be obtained from the 
In- 
New 


re- 





























YK Practising Law 
-- 20 Vesey Street, 





to represent a client who has 

purchased such judgments with 

a view to bringing suit. 

An attorney “A” while in the 
process of collecting a judgment 
for a client “B” against a judg- 
ment debtor “C” learns that “C” 
has other judgments against 
him which are in all probability 
collectable. 

Question: Can this attorney buy 
in his own name these 
judgments against 
“oro 
Can _ this 
represent “B” his 
client who has _ pur- 
chased these judg- 
ments against “C’’? 

Frankly, after thoroughly 
reading the reports on ethics, 
the above questions remain 

Section 28 of the Code of 
Ethics says: “It is disreputable 
to hunt up defects in wills or 
titles, causes of actions, or in- 
formation thereof in order to be 
employed.” But this canon does 
not make it clear as to whether 
an attorney can buy a judgment. 
It is obvious that this canon was 
mainly written for the purpose 
of preventing solicitation by at- 
torneys. 

It is observed that 
buy up mortgages 
obligations. Consideration of 
this problem would be very 
greatly appreciated. 

ANSWER TO QUESTION 443 

In the opinion of the Commit- 
tee both questions should be 
answered in the negative. Two 
canons are involved, Canon 10 
providing that a lawyer should 
not purchase any interest in the 
subject matter of litigation 
which he is conducting, and 
Canon 28 prohibiting the stir- 
ring up of litigation, directly 
or through agents. This canon 
provides, among other things: 

‘It is disreputable to hunt 
ip defects in titles or other 
causes of action and inform 
thereof in order to be em- 
ployed to bring suit or collect 
judgment, or to breed litiga- 
tion by seeking out * * * those 
having any other grounds of 
action in order to secure them 

ae chents. "=." * 2 

This Committee has previously 
ruled that it is improper pro- 
fessional conduct for an attorney 
purchase for less than its face 
value a judgment and prosecute 
any action or proceeding for its 
recovery (Answer 160). While the 
present question does not state 


attorney 


attorneys 
and other 


to 


that the judgments are to be 
purchased for less than their 
face value, this may be as- 


sumed, since there would other- 
wise be no profit in the trans- 
action. Accordingly, the first 
question comes within our pre- 
vious ruling as well as under 
he canons mentioned. 

The Committee has 
pressed its opinion 
(Answer 227) that it was 
proper for an attorney to make 
a practice of investigating un- 
satisfied judgments recovered by 
persons h whom he had no 


also ex- 
previously 
im- 
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their col- 
Instance 
has 


of being employed in 
jection. While in thi: 
the attorney’s own 


client 





purchased the judgments, this 
does not eliminate the element 
of stirring up litigation for the 
attorney’s benefit and we think 
that this transaction equally 
falls within the ban. In this con- 
nection reference is made to 
Answer 324 where it was held 
that it was improper, not alone 
for an attorney to purchase tax 
liens for the purpose of en- 
forcement, but that was also 
improper for him have an 
indirect interest in such pur- 
chase by way of stock owner- 
ship in a corporate purchaser. 

The Committee, therefore, 
answers both questions in the 
negative. 

Announcements 


Ralph S. Mason and 
Griffin announce tha 


Gordon 


D Hervey 


S. Moore, Jr. ha become a 
member of their firm and that 
they will continue the general 


practice of law under the firm 
name of Mason, Griffin & Moore 
with offices in Princeton 


Stephen A. Argeris, Francis X. 
Crahay and Pau] T. Smock have 
formed a partnership under the 
firm name of Argeris, Crahay & 
Smock with office 710 Matti- 


son Avenue, Asbury Park 
Freeman 
(Continued from page 1) 
cognizant of and interested in 
the unfortunate delays in the 


Courts. Previous to the meeting 
of the General Council, the bills 
had been referred 
ciation to each County Associa- 
tion of the State. With one ex- 
ception, each County Association 
which took action, voted to op- 
pose the bills. The General 
Council approached the _ prob- 
lem with a desire to solve it 
to the best interest of the public. 
While the passage of these bills 


hv 
Wy 


might make the Upper Court 
statistics look better, it was felt 
that the mere transfer of the 
congestion from one court to 
another would not olve the 
problem and was not in the 


public interest. 
“Among _ solutions 
were the appointment 
tional Judges; the cre 
new branch of the 
handle automobile 
clusively; and an increase in 
jurisdiction District 
Courts with added safeguards in 
form of jury trials and 
stenographic records at no addi- 
tional expense to litigants. 


uggested 
addi- 
ation of a 

court to 
cases ex- 


of 


} = + 
the of the 


the 


“In the discussion, the para- 
mount consideration was not 
the benefits to the Bar nor the 
convenience to the Bench, but 
rather what plan yuld best 
assure complete and speedy jus- 
tice to the public. It argued 
that speed should not be the 
only criterion of the effective- 


ness of justice. 


“The members of oul 


Council, which is ymposed of 
representatives of the County 
Bar Associations and the Offi- 
cers and Directors of our asso- 
siation were not atisfied 
merely to be again the pro- 


but pledged 


posed bills; I 
cooperation 





their wholeheartec 

‘+o the Governor, the Supreme 
Court and the Legislature in 
arriving at a solution to this 
problem. To this end, I was 
authorized and directed to ap- 
point a committee to review 
the problem fully and submit its 
findings to the Association so 
that we may make recommenda- 
tions to the three branches of 


the government. I have already 
requested 14 distinguished mem- 
bers of our N. J. Bar to serve on 
this committee, and I am await- 
ing their acceptance before 
making their names public.” 


this asso- | 


partment under the direction of 
Judge Advocates General of the 
Army, Navy~and Air Force, to 
develop a program within the 
Armed Services to recruit pro- 
mising young lawyers for mili- 
tary legal service “careers; and 
establishment of a joint school 
of military justice for the four 
military services. 
Agency Controls 

the report 
questions in 


members of 
deals with 


The section of 
which raised most 
the minds of some 
the Commission 
wider statutory controls over 
the actions of administrative 
agencies, including proposed ad- 
vance hearings for parties af- 
fected or to be affected by 
changes in rules, in licenses or 
revocation of licenses, injunc- 
‘ive and regulatory orders and 
review of decisions on tests, 
examinations and inspections. 

The section also involves 
clarification of agency 
orders aS published in the 
Federal Register; simple and 
prompt judicial remedies for all 
legal wrongs’ resulting from 
action or inaction of an agency, 
and prompt disposition of all 
scheduled actions and investiga- 
tions. Among other provisions 
would be restriction of agency 
publicity at the inception of a 
court action or investigation. 
Such publicity found by a re- 
viewing court to have heen re- 
leased in advance of hearings 
or trials for the purpose of dis- 
crediting any persons under in- 
vestigation or any party to a 
proceeding would be considered 
by the court as prejudicial pre- 


{judgment and grounds for set- 


ting aside the action. 
Administrative Court 
The proposed Administrative 
Court would assume _ judicial 
functions which might not 
readily be imposed on courts of 
general jurisdiction. The section 


handling tax matters would 
take over the limited jurisdic- 
tion in that field now vested 


in the Tax Court of the United 


the country. The recommenda- 
tion would remove it from the 
executive branch and make it 
into a form of legislative court 
comparable in form to that of 
the U. S. Court of Claims. 


The second area to be em- 
braced in the new court would 
be that of trade regulation. 


This would cover the injunctive 
and adjudicative phases of trade 
regulation now vested in such 
agencies as the Federal Trade 
Commission, the Interstate 
Commerce Commission, the 
Federal Communications Com- 
mission, the Civil Aeronautics 
Board, the Federal Reserve 
Board, the United States Tariff 
Commission, the Federal Power 
Commission, the Department of 
the Interior, and the Depart- 
ment of Agriculture. 

The labor section of the court 


would have the adjudicative 
powers now vested in the Na- 
tional Labor Relations Board 
under the National Labor Re- 


lations Act over cases involving 
unfair labor practices. 


Another field of authority 
suggested for the court would 
be that now handled within 


many agencies by hearing ex- 
aminers. The Commission finds 
the existing system “wholly un- 
satisfactory.” It would change 
the present hearing examiners 
into hearing commissioners and 
senior hearing commissioners 
and place them under a Chief 
Hearing Commissioner who 
would be appointed by the 
President with the consent of 
the Senate for a twelve-year 
term. The Chief Hearing Com- 
missioner would be attached to 
the Administrative Court. His 
primary responsibility would be 
the recruitment and nomina- 
tion of “outstanding men’ for 
hearing commissioner positions 
In this work he would be guided 
by a Presidentially-appointed 
advisory committee of five 
members representing the ju- 
liciary, the interested agencies 
and attorneys in the active 
practice of administrative law. 





General ’ 
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‘dames Expedite the------ 


Title Search Job 


Included in this valuable stock pile of recorded 
information is the vast accumulation of com- 
pleted examinations acquired by TG & T with 
its purchase of the title business of 

United States Mortgage and 
Title Guaranty Company of 

New Jersey 

All this extensive and important data is at 
the disposal of TG & T “approved attorneys” 


throughout the State of New Jersey to facili- 
tate their work of title search and examination. 


TITLE GUARANTEE 
88 and Trust Company 
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Attorney General's Opinion 
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FORMAL OPINION 1955 NO. 10 
Honorable William F. Kelly, Jr., 

President, Civil Service Com- 

mission 

Your letter of January 24, 1955 
asks our advice as to the power 
of the Civil Service Commission 
to revoke the certification of 
eligibility for appointment of an 
employee after appointment has 


been made. Your letter points 
out that occasionally it is dis- 
covered that false representa- 
tions have been made with re- 
spect to residence, age, veteran 
status or past criminal record 
We have noted that you have 
been previously advised by an 
opinion dated January 18, 1918 
that the Civil Service Commis 
sion has no power to revoke or 
direct the revocation of an ap 


That opinion stated, 
“Tam unable to find any 
thing in the Civil Service Law 
authorizing the Commission to 
revoke the appointment of any 
officer or employe appointed 
or to require the person 
having the power of appoint 
ment to revoke the appoint 
The appointment having 
once been made in accordance 


with the provisions of the Civil 


pointment 


ment 


Service Act and by the proper 
authority, I think it) unques 
tionable that the Civil Service 


Commission has no further 

power in the matter 

While unquestionably a certi- 
fication should not ordinarily be 
disturbed, we cannot agree that 
the Commission is completely 


t 
power in the matter. 


The Comunission is spec CALLS 
empowered to enforce the pro 





Service La\ 





vi ns of the Civil WV 
ind the rules ds regulations 
yron rated there inder, R Ss 
Reg-s. Af 3 s that an 
lc & for: .a ition has 

\ ted i of the 
stat by yr false in- 
n ) 11:23-1. R 
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the 
of 


Commission, in 
its enforcement 


S. 
the 


11:23-2, 
exercise 


~ 


powers, could revoke the certi- 
fication upon which the ap- |} 
pointment or promotion was 


based. In keeping with the basic 
policy of the act to afford em- 
ployees an opportunity to be 
heard before action affecting 
their position is taken, we think 
a hearing should be held by the 
Commission with full opportun 
ity being given to the employee 
to offer evidence in justification 


or mitigation. See Rule 40, which 
provides, in part, 

“ee * | On the approval of 
the president and the com- 
mission the name of any per 
son who has been dismissed 
from some other position in 
the public service or whose 
character, qualifications and 
record are found to be such 


as not to warrant employment 
be 


in a public position, may 

removed from any. employ 
ment list upon which it) may 
appear. In all such cases the 
person whose name is con 
sidered for removal will be 


notified of such contemplated 
action and given reasonable 
opportunity to be heard.” 
(emphasis supplied) 

No 


been 


have 
re 


decisions 
New 


subjec 


reported 
found in 
lating this t. However, 
in other jurisdictions, particu 
larly in New York, where a civil 
service system similar to our 
own prevails, the problem has 


been treated judicially in several 


Jersey 


to 


cases. In Application of Katz, 
260 App. Div. 495, 23 N. Y. S. 
2d 150 (Sup. Ct. N. Y. 1940), an 
applicant for the position of 
stenographer-typist had mis 
stated her age. This was _ not 
discovered until after she had 
been working for more than six 
months. The Civil Service Com 


ission held a hearing after 
whi it revoked the certifica 
tion and informed the appoint 
1 1uthority it should terminate 


employee's services. On ap- 


a] the procedure was approved 
nd is was held not to be ne 
to hold a hearing before 





y yuthoarit 
yp VUTHNOrUy 


poin 















In Marinick v. Valentine, 263 
App. Div. 564, 33 N. Y. S. 2d 486, 
Was dis- 

r years 

ad been 


test 
ice Com- 
sation 


J ¢hyyp *ertl 


aa 
ting 













° e € serv- 
Commercial Financing Civil 
— : ap- 
LOANS ON : I 
Accounts Receivable eat « power 
Notes fraud 
Chattel Mortgages It has 
Special Transactions eee 
tne 
Forwarders Protected endianal J0r 
asskad WALA dada a\ 
Factors & Note Buyers, appointment are made. Roman- 
Inc chuck v. Murphy, 200 N. Y. Misc. 
29 pee : 987. 10 TS. 2d 704 »: Ct 
188 Market St.. Newark, N.J.f 297 =) Gan Woe ken: Se 
MI 2-2236-7 MA 2-s283{ -‘: + gacecdhes pao ne 
an error in comp of the 

ALL TRENTON SERVICES including: 
Superior and U.S. District Court judgment searching H 
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SAVE!...Up to 


61, x 91, format. may we urge 


ing an appeal. 
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As the originators. promoters and only practitioners of 
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substantial and significant saving the next time vou are tak- 


1 3rd on 
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ce. < 


| Internal 


: Federal Tax Notes 


Bankruptcies 


— = 





BY HAROLD KAMENS 
DEPRECIATION: Taxpayer’s 
sole stockholder sold to taxpayer 
a building for $125,000.00 which 
was its fair market value. Comm. 


contends that sale was a gift 

and basis should be that of 

ranstleror 

Held: Since. an actual sale 

occurred, Comm. must recognize 
Inc. v. U. S., 


it. Sun Properties 
1. As 3/2/00 
Rev. Rul. 55-145: RECEIPTS 
FOR EMPLOYEES: An employer 
who juired under the pro 
vi section 1633 of the 
Revenue Code of 1939 
to furnish a Form W-2 Withhold 
ing Tax Statement, to an em 
shall, in addition to pre 
tatement, make a 
to deliver such 
tatement t e employee at the 
required by section 1633 of 
Code or the regulations pre 
thereunder. The mailing 
tatement to an absent 
known address 
vill be considered a sufficient 
compliance with the law and 
rezulation An employer re 
quired furnish a Form W-2, 
Withholding Tax Statement, 
an employee, Who willfully fails 
to furnish such statement at the 


re 


ions of 


ployve e 


onable effort 


oth 


tim 
the 
scribed 
ol 
empl 


the 


last 


ver 


to 


Lo 


time prescribed therefor by the 
law and regulation is subject 
to the penalty provided by sec- 


tion 1634 of the Code 


Rev. Rul. 55-156: DEDUCTIONS 


FROM GROSS INCOME: Con 
tributions made to a-_ reserve 
officers’ association are not de- 
ductible by the donors _ for 
Federal income tax purposes 


under the provisions of section 
23(0) and (q) of the Internal 
Revenue Code of 1939. 





final grade of the applicant 
The court held that such a cir- 
cumstance would justify rescis- 
sion of the certification. See also: 
People ex rel. Laist v. Lower, 251 
Ill. 527, 96 N. E. 346 (Sup. Ct. 
Ill. 1911) where before appoint 
ment it was discovered that an 
applicant for appointment as an 
ect did not have a license, 





archit 





Sov. Eel S-23: GROSS NE te ee ee ae 
ESTATE: The right of a de- | s1,025 r. ‘Weelans & Cahil 
'cedent’s estate to receive pay- | |, ..,) on : ; 
ment for legal services per- Margate ¢ , at 
formed by the decedent on a. }4/2'°* Bee DEAS 
contingent fee basis constitutes bi strane, 1 sb ON 
an interest in property, the : $677.45. mr akin ta 
value of which is includible in Curt ' 

(his gross estate for Federal! s... ar, aa GHAI 
estate tax purposes een Naa os gies 

Rev. Rul. 55-71: GROSS) iienua! 4 
ESTATE: The Federal excise | !)\5!:'.3. Joseph W 
tax on jewelry, furs, and re- 00. \ ins & 
lated articles of personal pro phat tae vee Deg E. 
perty is a relevant factor which “t ‘ f 
'should be considered in deter Lie Ha j 
‘mining the fair market value of] S#* sso yerrew ees oe 

! ‘ 


and Application of O'Brien, 255 
App. Div. 385, 7 N. Y. S. 2d 596 | 
(App. Div. N. Y. 1938), aff’d. 280 | 
N. Y. 697, 21 N. E. 2d 202 (Ct. 
App. N. Y. 1939) where certifiea- 
tion was rescinded before ap- 


pointment on the ground that 
the employee seeking promotion 
was no longer employed in the 
division in which the position 
was located as required by the 
civil rule. 

We 


service 
wish to emphasize, how- 
ever, that matters of judgment 
involving subjective appraisals 
of an applicant’s qualifications 
should not be the subject of a 
revocation of certification pro- 
As indicated in People 


ceealng 


ex Tel. Finnegan v. McBride 
quoted in the opinion in Mari- 
nick v. Valentine, “A mere 


change of mind is insufficient.” 
The stability of the public serv- 
ice requires that such subjective 
determinations not be rescinded. 
We recognize, therefore, that 
the power to revoke a certifica- 
tion after an applicant has been 
appointed is limited to cases of 
fraud, misrepresentation or mis- 
take of a nature which affects 
the legality of the certification. 
Grover C. Richman, Jr., 

Attorney General 

John F. Crane, 

Attorney Genera] 
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such property for Federal estate 
and gift tax purposes ‘ $1.04 

Rev. Rul. 55-74: EXCLUSIONS ie “ 
FROM GROSS INCOME?) tui | 
Amounts not in excess of $5,000, 
paid under a group annuity con 
tract by an insurance company 5 1 anne 
on behalf of an employer to the) sKousta, teu 
beneficiaries deceased em 
plovees, are excludable from the iD 
gross income of the beneficiaries | 7 s)) (Whi, 
under 22(bi(1)(B) of pptiee 
the Internal Revenue Code of VALENTINI 
1939, if under the terms of the 
contract with the employee (not - ; 
rescinded before or the ¢ V & Cn 
provisions of the plan providing | \ ow kK GHO 
for such payments, the payment 
is specifically designated and in nN 4 
tended as a death payment made 
by reason of the death of 
employee. The exclusion is <1 

applicable for instance to ALLE 

a payment made upon death 
from the reserve under a group). ; 
annuity contract which had | ings for the yoounta 
been or would have been applied te, deposi 
to purchase an immediate or 
deferred annuity for the em- |i: sO. 14 
ployee to which he would have . 
had a right in the event he had | eo he iroces 
separated from the vice of his as 
employer immediately prior to 
his death 

Rev. Rul. 55-81: 
TRUSTS: A 
employer will n 


ol 


section 


death) 


only 
the 
not 





ser 





EMPLOYEES’ : 
plan of an aee ' 
fail meet mt in writing to the ‘d - 
the requirements section 165 : Vile sid consent at 
(a) of the Internal Revenue bil , 
Code of 1939 merely because it UM eladtersa sete 8 
covers only the 
employee. s . 4 u 





pension 
ot to 


ol 
moyplover’s 1e " 
employers one ved ' 


Change In ‘Oklahoma 
State Bar Law Proposed 


Oklahoma City (ACCN) sl aad 
bill to place the Oklahoma! rorky. ai. s 

state bar law with a new statute ,.7°\),/ 
vas introduced in the state leg- 
islature by 
Don Baldwit 
The bill would call 
court of disbarment | 
against an attorney °, 
Seri Bee < 


Wea) ety. \ y 
Val wilQ ts 


re 
le 
ac 


-) . ) . 
senate floor leader 





In pro- 


ceedings 
instead of by 
recommendation 
Court Dat 
The , OF M KURI 
for the 
adopt rules and regulations , ate coputrix 
governing the bar which would i SOISUD AS 
be submitted to the bar for vote 
approval and would rs 
51 per cent support to 
It would 
the 
promulgate ru 
the rigt 
ury in disbarment 


ndant’s 


+} 
tne 


ta the Supr 


measure would provide 


tin a> ~ 


state Supreme Court to IK “ 


ae) 
quire . ths 
bic. aE 
be vaild. 


provid: SALLY 


x 
of 


specifically 


court Snall 







no 





proceea 
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